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From the RfI cover letter
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Financial/Commercial Considerations:



• 25+ challenging and complex Tier 1 contracts, 50+ Tier 2 subcontracts (want 
a back to back contract wherever possible)

• In-kind and In-cash agreements – ideally one standard contract format for 
both

• Management of risk – looking for an equitable distribution of risk
• A truly international collaboration, ours is not a Eurocentric project
• Limited budget – need cost certainty and strong change management
• Simplicity – a technically complex project does not automatically mean   

complicated contracts!
• Extremely varied set of requirements 

– Goods (design and build)
– Goods (COTS)
– Goods (build to print)
– Software 
– Professional services
– Construction
– Etc……….. 

Our challenges
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The possible solutions
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• FIDIC – adversarial, inflexible, limited to 
Red Book/Silver Book, a “bricks and sticks” 
orientation

• Invent something new – risky, expensive, 
untried; basically a “non starter”

• Plagiarize – templates are not great, 
Eurocentric, inflexible, complex, we can do 
better

• NEC4 – lets see………….. 

Pros and cons
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Three core drafting principles are:
• Stimulus to good management
• Support the changing requirements of 

users
• Improve clarity and simplicity

NEC - Overview
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“NEC4 is a contract developed by engineers
for engineers”



Clause 10.1 The Parties, the Project Manager
and the Supervisor shall act as stated in this 
contract.

and

Clause 10.2 The Parties, the Project Manager
and the Supervisor act in a spirit of mutual trust 
and co-operation.

NEC Philosophy
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• NEC contracts have a very clear, simple, but critical process for 
‘early warning’.

• Sometimes described as “…the jewel in the NEC Crown…”
• The contractor and project manager should notify each other of 

any matter which could affect the cost, completion, progress or 
quality of the project.

• The early warning process is simple in principle and critical to 
the success of NEC contracts and facilitating the ‘spirit of 
mutual trust and cooperation’

• The contract administrator must give the process, and the 
associated Risk Register, the attention it deserves and develop 
and use his or her ‘soft skills’ to get the best out of risk 
reduction meetings.

NEC – Early Warnings
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NEC4 introduces a new option which provides for the 
use of Dispute Adjudication Boards (“DAB”).

• There is a standing DAB, nominated by the parties 
at the time the contract is formed;

• The DAB has one or two members;
• The DAB is encouraged to make site visits and so 

become familiar with the project at a time when 
there are no disputes;

• The DAB is able to provide assistance and non-
binding recommendations when disputes do arise.

NEC - Resolving and Avoiding Disputes
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• standardisation
• flexibility
• better processes for better time and cost 

management
• supports & encourages collaborative 

working
• Simplicity – plain English not “legalise”
• ideal for global projects and businesses

NEC – A better way of doing Business 
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NEC – An international approach

11

International 
Criminal Court 
(ICC) in The 
Hague, 
Netherlands under 
a €147 million NEC 
Engineering and 
Construction 
Contract option C 
……first time that 
an NEC3 contract 
has been used on 
a major 
construction project 
in Holland.



NEC Vs. FIDIC
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NEC - Notable successes 
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“We could not have done it 
without the NEC”

Sir John Armit, Chair of the 
Olympic Delivery Authority on the 
BBC describing the collaboration
that delivered the London 2012 
Olympics venues



NEC - Wide Applicability
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• 1985 UK Institution of Civil Engineers (ICE)
– review existing contracts and case law
– supported the development work for new contract

• 1991 - Consultative version - South Africa, Hong Kong, and UK
• 1995 - Engineering and Construction Contract (2nd Ed.)
• 10 years of successful use and expansion of NEC family
• 2005 - NEC3 launched - users’ feedback; new members 
• 2005 - specifically endorsed by UK government
• 2009 – Hong Kong Government trialling NEC
• 2015 – NEC to be used for all Govt contracts in Hong Kong
• 2017 – NEC4 launched  – evolution, not revolution

NEC is well proven
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• Strengths – and pitfalls
• NEC compared with FIDIC
• Users - globally

NEC in practice
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• Based on disputes and case law

• Reactive rather than proactive

• Not focussed on management procedures or 
processes 

• Insufficient emphasis on the programme

• Inflexible

Problems with existing forms 
of contract
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NEC – Core Principles
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• The Employer shall indemnify and hold harmless the 
Contractor, the Contractor’s Personnel, and their 
respective agents, against and from all claims, 
damages, losses and expenses (including legal fees 
and expenses) in respect of (1) bodily injury, sickness, 
disease or death, which is attributable to any 
negligence, wilful act or breach of the Contract by the 
Employer, the Employer’s Personnel, or any  of their 
respective agents, and (2) the matters for which liability 
may be excluded from insurance cover, as described in 
sub-paragraphs (d)(i), (ii) and (iii) of Sub-Clause 18.3 
[Insurance Against Injury to Persons and Damage to 
Property].

“FIDIC Speak” 
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Liability Clause 



NEC – Plain English

20

Note the use of the present tense throughout……………. 

2. The Contractors main responsibilities 



• plain, readable English – no latin 
• excellent structure
• free from references to specific UK or 

European laws
• minor secondary options can be added to 

suit specific local law  - eg Y(UK)2, Y(NZ)2
• So easy to translate, if required

NEC Clarity – you can read it!
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• Any aspects of any project, any service
• And supply
• “complex” or “simple”
• Any sector

• Any procurement strategy
• Any level of contractor design
• Range of payment options
• Clear and flexible risk allocation

• Anywhere in the world

NEC - Flexibility as you need it
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What?

HOW?

Where?



NEC – menu driven & easy to use
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NEC – Flexible Risk Management
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Contractor Risks

A

B

C
D

F

E

Employer Risks



NEC – Stimulates good Management
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NEC – Compensation Events
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• Strong on change management

• Several web-based tools available 

(CEMAR)

• Try managing FIDIC or ESO/ESA contracts 

in the cloud!

Process driven 
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So systematic and process driven NEC contracts can even be 
managed in the cloud!



• Better risk management & allocation
• ‘Partnering’ and ‘collaborative working’
• Target based pricing models
• ‘Framework contracts’
• ‘Early contractor involvement’ (ECI)

All the above are supported by the 
modern NEC4 form of contract

Procurement has moved on……

28



– To be successful NEC requires rigorous management

– investment (resources) required for

• better project

• better project management

• better programme management 

• ‘incremental certainty’

– do NOT ‘put the contract in the bottom drawer

Pitfalls
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• Its “different” (but we don’t come with historical baggage!)

• Change of mindset required 

• Delegations

• Need for programming expertise (supervisor’s role 

is critical to success)

• Lack of understanding / training

More Pitfalls…………….
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• Culture

• People

• Training

• Systems

Need to address: 
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But we need to cover all these bases 
whatever route we take!



• NEC demands
good 
documentation

• NEC demands 
active 
management

• culture, training 
and systems 
are vital

The bottom line……..
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Use in Australia
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NEC – Use in South Africa
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Expert advice:

“ You very helpfully explained the project (circa $1bnUS), the 2 sites, the stakeholders, the likely 
procurement route and contract strategies. From what you have explained, I cannot see any 
reason(s) why NEC4 contracts should not be used on your project. In fact, I can see a very good 
cultural fit with what and how you are trying to achieve, and what NEC4 contracts offer.”

Rob Gerrard, Global contracting strategy thought leader, FIDIC and NEC contracting expert, 
NEC4 drafting team

Wider Consultation:

Richard Patterson (Mott MacDonald) – Global NEC & FIDIC thought leader, NEC4 drafting team
Ben Walker – NEC4 drafting team
Institution of Civil Engineers

We took good advice
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Thank You and questions?
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